ORDINANCE NO. | 2-2010

AN ORDINANCE AUTHORIZING THE TOWNSHIP OF CENTRE,
BERKS COUNTY, PENNSYLANIA, TO JOIN WITH OTHER
PARTICIPATING MUNICIPALITIES TO ENTER INTO AN
INTERGOVERNMENTAL AGREEMENT TO ESTABLISH THE BERKS
COUNTY UNIFORM CONSTRUCTION CODE BOARD OF APPEALS IN
COOPERATION WITH THE COUNTY OF BERKS

BACKGROUND

A. Certain townships and boroughs in Berks County, Pennsylvania have enacted
ordinances adopting the Uniform Construction Code (“UCC”), Act 45 of 1999, 35 P.S. §
7210.101, et seq. (the “Act”).

B. Section 301 of the Act directed the Pennsylvania Department of Labor and
Industry to promulgate regulations with respect to the administration and enforcement of the Act,
which regulations were codified at Title 34 Pa.Code, Chapters 401, 403 and 405 (“Regulations”).

C. Section 403.121(d) of the Regulations, 34 Pa.Code § 403.121(d), as authorized by
Section 501(c) of the Act, 35 P.S. § 7210.501(c), provides that two or more municipalities may
establish a joint board of appeals through an intergovernmental agreement adopted under the
authority of the Pennsylvania Intergovernmental Cooperation Act, 53 Pa.C.S. § 2301, et seq.

D. Under the Pennsylvania Intergovernmental Cooperation Act, a municipality may
enter into an intergovernmental cooperation agreement upon the passage of an ordinance by its
governing body.

i The Township of Centre (“Township™) desires to enter into an intergovernmental
agreement (“Agreement”) with other participating municipalities in cooperation with the County
to establish the Berks County Uniform Construction Code Board of Appeals (“UCC Board of
Appeals™), to hear and rule on appeals, requests for variances and requests for extension of time
as may be filed under the Township’s UCC ordinance.

NOW, THEREEFORE, BE IT ENACTED AND ORDAINED by the Board of
Supervisors of the Township Centre, Berks County, Pennsylvania, as follows:

Section 1. The Title and Background of this Ordinance set forth above are
incorporated herein by reference.

Section 2. The Township hereby approves entering into the Agreement, a copy of
which is attached hereto and incorporated herein by reference (and which shall be filed with the
minutes of the meeting at which this Ordinance was enacted), with the intent and effect that the
Township shall be bound by the Agreement.



Section 3. The Chairman of the Board is hereby authorized and directed on behalf of
the Township: (i) to execute and deliver the Agreement; and (ii) to execute and deliver such
additional instruments, and to take such further actions, as may be necessary or appropriate to
carry forth the Agreement and the transactions to be effected under the Agreement, including
payment of the participation fee to Berks County on behalf of the UCC Board of Appeals, as
may due from the Township under the Agreement.

Section 4. All actions of any officer, agent or other representative of the Township
heretofore taken in the pursuit of the establishment of the UCC Board of Appeals and/or the
Township’s participation therein are hereby ratified and approved in all respects.

Section 5. The Township is hereby authorized to take such other action as may be
necessary or appropriate to carry out the purposes of this Ordinance and of the Agreement.

Section 6. As required by the Pennsylvania Intergovernmental Cooperation Act, the
following matters are specifically found and determined:

(a) The conditions of the Agreement are set forth in the Agreement.

(b) The Township shall utilize the UCC Board of Appeals for all appeals
filed from application of the Township’s UCC ordinance for the term as set forth in the
Agreement.

(c) The purpose and objectives of the Agreement are as set forth in the
Background of this Ordinance and in the Agreement.

(d) The manner and extent of financing the Agreement are that: (i) no
borrowing will be required by the Township; (ii) funds to implement the Township’s obligations
under the Agreement shall come from normal and usual budgeted amounts for such matters; and
(ii1) other provisions governing the manner and extent of the financing of the UCC Board of
Appeals shall be as set forth in the Agreement;

(e) The UCC Board of Appeals shall be administered by the Board of
Commissioners of Berks County, or its designee.

@ All property, real or personal, of the UCC Board of Appeals shall be
acquired, managed, licensed or disposed of by the UCC Board of Appeals in accordance with the
terms of the Agreement and the rules and procedures as may be adopted by the UCC Board of
Appeals.

(2) The UCC Board of Appeals will not be entering into any contracts.
Section 7. The provisions of this Ordinance are severable and if any section,

sentence, clause, or part or provision hereof shall be held to be illegal, invalid or unconstitutional
by any court of competent jurisdiction such decision of the court shall not affect the remaining



sections, clauses, parts or provisions of this Ordinance. It is hereby declared to be the intent of
the Township that such Ordinance would have been enacted if such illegal, invalid or
unconstitutional section, sentence, clause, part or provision had not been included herein.

Section 8. Nothing contained in this Ordinance shall be construed to affect any suit
or proceeding in any court, or any rights acquired or liability incurred, or any cause of action
existing prior to the enactment of this Ordinance.

Section 9. This Ordinance shall become effective according to applicable law.
DULY ORDAINED AND ENACTED THIS 10 of __moxy ,
/
2010.
TOWNSHIP OF CENTRE
By: f gi'u*-ﬁ MQ
Supervxsor
? i Ml»)//
Superv1sor

Attest:__ D0 ON QO AINAN (SEAL)
Secretary



INTERGOVERNMENTAL AGREEMENT FOR THE
ESTABLISHMENT OF THE BERKS COUNTY
UNIFORM CONSTRUCTION CODE BOARD OF APPEALS

THIS INTERGOVERNMENTAL AGREEMENT (“Agreement”) is made this
day of , 2010 by and among Berks County, Pennsylvania
(“County”) and the undersigned Boroughs and Townships of Berks County.

BACKGROUND

A, Certain townships and boroughs in Berks County have enacted
ordinances adopting the Uniform Construction Code (“UCC"), Act 45 of 1999, 35 P.S. §
7210.101, et seq. (the “Act”).

B. Section 301 of the Act directed the Pennsylvania Department of Labor and
Industry to promulgate regulations with respect to the administration and enforcement
of the Act, which regulations were codified at Title 34 Pa.Code, Chapters 401, 403 and
405 (“Regulations”).

C. Section 403.121(d) of the Regulations, 34 Pa.Code § 403.121(d), as
authorized by Section 501(c) of the Act, 35 P.S. § 7210.501(c), provides that two or more
municipalities may establish a joint board of appeals through an intergovernmental

agreement adopted under the authority of the Pennsylvania Intergovernmental
Cooperation Act, 53 Pa.C.S. § 2301, et seq.

D. Under the Pennsylvania Intergovernmental Cooperation Act, a
municipality may enter into an intergovernmental cooperation agreement upon the
passage of an ordinance by its governing body.

)2 Certain boroughs and townships located in Berks County (individually,
“Participating Municipality” and collectively, “Participating Municipalities”) desire to
enter into an intergovernmental agreement (“Agreement”) in cooperation with the
County to establish the Berks County Uniform Construction Code Board of Appeals, to
hear and rule on appeals, requests for variances and requests for extension of time as
may be filed under each Participating Municipality’s UCC ordinance.

NOW, THEREFORE, based on the foregoing and pursuant to the authority of the
Pennsylvania Intergovernmental Cooperation Act, as amended, the County and the
Participating Municipalities agree and intend to be legally bound as follows:



SECTION 1.

11

12

SECTION 2.

21

SECTION 3.

3.1

3.2

3.3

ESTABLISHMENT OF THE BOARD OF APPEALS

The Berks County Board of Commissioners, in cooperation with the
governing bodies of the Participating Municipalities, hereby establish the
Berks County Uniform Construction Code Board of Appeals (“Board ”)

The Participating Municipalities shall designate the Board, by resolution
or ordinance, as the body to hear appeals brought under the codes and
standards promulgated in the most current version of the Act, as maybe
amended and adopted by a Participating Municipality.

PURPOSE

The purpose of the Board is to hear and rule on appeals, requests for
variances, and requests for extensions of time under the Act. An
application for appeal shall be based on a claim that the true intent of the
Act has been incorrectly interpreted, the provisions of the Act do not fully
apply or an equivalent or better form of construction is to be used.

ORGANIZATION

The Board shall consist of five (5) members and five (5) designated
alternates.

Members of the governing body of a Participating Municipality and its
building code official may not serve on the Board.

A member of the Board shall be qualified by training and experience to
pass on matters pertaining to building construction. Training and
experience may consist of licensure as an architect or engineer, experience
in the construction industry, or training or experience as an inspector or
plan reviewer.
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3.5

3.6

3.7

3.8

3.9

3.10

3.11

3.12

A member of the Board holds office at the discretion of the Berks County
Board of Commissioners.

The Board shall hold an annual organizational meeting, at which it shall
elect a Chairman and Vice Chairman. The Chairman or Vice Chairman
shall have the authority to call the Board into a special session.

The Secretary to the Board shall be the Berks County Planning Director or
the Director’s designee.

The County Board of Commissioners may fill a position on the Board with
a qualified person who resides outside of the County when it cannot find
a person within the County who satisfies the requirements of this section.

A member of the Board may not cast a vote or participate in a meeting or
hearing in any appeal, request for variance or request for extension of time
in which the member has a personal, professional or financial interest, or
where such participation may otherwise constitute a conflict of interest
within the meaning of the State Ethics Act.

The Board shall schedule meetings and hearings and provide public notice
of meetings and hearings in accordance with the Pennsylvania Sunshine
Act, 65 Pa.C.S. § 701, et seq., as amended.

The Board may not act on appeals, requests for variance or requests for
extension of time relating to accessibility.

The Board may, as it deems necessary, hire legal, architectural,
engineering or other professional consultants.

Each Participating Municipality shall pay an annual subscription fee in an
amount as may be determined by resolution of the Board from time to
time. Any Participating Municipality that fails to pay the annual
subscription fee shall be required to withdraw from this Agreement and
appeals from a decision of such Participating Municipality’s building code
official shall not be heard by the Board.



SECTION 4. APPEALS AND EXTENSIONS OF TIME
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4.2

4.3

4.4

45

4.6

4.7

4.8

An owner or owner’s agent may seek a variance or extension of time or
appeal a decision of a Participating Municipality’s building code official
by filing with the Board Secretary an Appeal Form available from the
County Planning Office or the Participating Municipality.

The postmark date or the date of personal service on the Board Secretary
will establish the filing date of the appeal or request for variance or
extension of time.

An appeal or request for extension of time to the Board will automatically
suspend an action to enforce an order to correct issued by the building
code official until the matter is resolved; provided, however, an action
under Section 403.84 of the Regulations, 34 Pa.Code § 403.84 (relating to
unsafe building, structure or equipment) may not be stayed.

The Board shall decide an appeal, request for variance or request for
extension of time by reviewing the Appeals Form, accompanying
documents, and the written brief or argument, if any, unless the owner or
owner’s agent requests a hearing.

The Board shall hold a hearing within 60 days from the date of the request
for hearing by the owner or owner’s agent unless the owner or owner’s

agent agrees in writing to an extension of time for the hearing.

All hearings shall be held in accordance with the Local Agency Law, 2
Pa.C.S. § 551, et seq.

The Board shall only consider the following factors when deciding an
appeal under Section 501 (c) (2) of the Act:

471 The true intent of the Act or the Regulations was incorrectly
interpreted.

4.7.2 The provisions of the Act do not apply.
4.6.3 An equivalent or better form of construction is to be used.

The Board may consider the following factors when ruling on a request
for extension of time:
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4.10

411

412

413

481 The reasonableness of the application of the Act or the Regulations
in a particular case.

48.2 The extent to which the granting of an extension of time will pose a
violation of the Act or the Regulations or an unsafe condition.

48.3 The availability of professional or technical personnel needed to
come into compliance.

48.4 The availability of materials and equipment needed to come into
compliance.

485 The efforts being made to come into compliance as quickly as
possible.

48.6 Compensatory features that will provide an equivalent degree of
protection to the Act and/or the Regulations.

If the owner or owner’s agent requests a hearing, the Board shall schedule
a hearing and notify the owner or owner’s agent and Participating
Municipality’s building code official of the date, time and place of the
hearing.

The Board may:

4.10.1 Deny the appeal or request in whole or in part.

4.10.2 Grant the appeal or request in whole or in part

4.10.3 Grant the appeal or request upon certain conditions being satisfied.

The Board shall provide a written notice of its decision to the owner and
to the Participating Municipality’s building code official.

An owner shall file an appeal and request for extension of time relating to
accessibility with the Accessibility Advisory Board under Section 403.142
of the Regulations, 34 Pa.Code § 403.12 (relating to Accessibility Advisory
Board).

An owner desiring to appeal the decision of the Board shall do so to the
Berks County Court of Common Pleas within thirty (30) days of the date
of the written decision.



SECTION 5. EFFECTIVE DATE
51  The effective date of this Agreement shall be upon enactment by

ordinance of this Agreement by all the Participating Municipalities.

IN WITNESS WHEREOF, the County and the Participating Municipalities,
pursuant to actions of their respective governing boards, have entered into this
Agreement the day and year first above written.

ATTEST: COUNTY OF BERKS, PENNSYLVANIA

Secretary Chairman

CENTRE TOWNSHIP, BERKS
COUNTY, PENNSYLVANIA
ATTEST:

Secretary Chairman



BERKS COUNTY UNIFORM CONSTRUCTION CODE BOARD OF APPEALS
RULES AND PROCEDURES

The Berks County Uniform Construction Code Board of Appeals (hereafter referred to as the
‘Board of Appeals”) established by the Berks County Board of Commissioners under
recommendation of the Appeals Board Advisory Committee, is authorized to establish rules
and procedures for the conduct of business, and adopts the following:

l. PURPOSE

A. The Board is established to provide a process for the resolution of all Uniform
Construction Code grievances, except for issues on accessibility, derived from
the decision of the Building Code Official to insure the health, safety, and
general welfare for citizens of the participating municipalities in Berks County.

1. ORGANIZATION

A Any resident of Berks County having the qualifications according to the
Intergovernmental Agreement shall be eligible for appointment to the Board of
Appeals regardless of whether the resident’s home municipality participates in
the Commonwealth of Pennsylvania’s Uniform Construction Code program.

B. The Board shall consist of five (5) members and five (5) designated alternates
and shall have an organizational meeting each year to elect a Chairman and
Vice-Chairman. The Secretary to the Board shall be the Director of the Berks
County Planning Office or the Director’s designee.

C. The term of office for a member shall be four (4) years or until a successor is
appointed, except that the terms of the members first appointed shall be fixed
so that no more than three (3) members shall be reappointed or replaced in any
calendar year. Members whose terms have expired shall hold office until their
successors have been appointed.

D. All meetings of the Board of Appeals shall be conducted according to the
Commonwealth of Pennsylvania “Sunshine Act” of 1986, as amended.

E. A quorum of the Board to conduct business shall consist of three (3) members
of the Board.

F. The Board may appoint ad-hoc committee(s) for specific purposes.
G. The Board may request and obtain legal counsel, and architectural, engineering

or other professional consultants as may be approved by the Berks County
Commissioners.



H. A Board member may not cast a vote or participate in a hearing in any appeal,
request for variance or request for extension of time in which the Board member
has a personal, professional, or financial interest, or where such participation
may otherwise constitute a conflict of interest within the meaning of the State
Ethics Act.

The Board shall, by resolution from time to time, set an annual subscription fee
to be paid by each participating municipality upon becoming a participating
municipality and thereafter on or before January 31% of each year. Checks shall
be made payable to County Treasurer.

. APPEAL PROCESS

A. FILING OF APPEAL

1.

An owner or owner's agent may appeal a decision of the Building Code
Official refusing to grant a modification to the provisions of the Uniform
Construction Code of the municipalities served by the Board, except for
accessibility issues.

The appeal shall be made by completing the required information on the
Appeal Form including submission of any associated material.

The Appeal Form may be secured at the Berks County Planning Office
and at the offices of the participating municipalities.

The Appeal Form and any associated material shall be accompanied by
a copy of the written decision of the Building Code Official upon which
the appeal is based.

The completed Appeal Form shall be filed with the Board Secretary at
the Berks County Planning Commission. Receipt by the Board Secretary
of the completed Appeal Form and required filing fee constitutes official
acceptance of the appeal. The post-marked date or the date of personal
service on the Board Secretary of the complete Appeal Form and
required filing fee will establish the filing date of the appeal or request for
variance or extension of time.

The Secretary shall assign an appeal number and open a file for the
keeping of all materials relevant to the appeal. The appeal number shall
be affixed to each document and shall consist of five parts separated by
hyphens as follows:

(a) Part one consists of the last two digits of the year in which the
appeal is filed.

(b) Part two is the designation of the municipality in which the appeal
is submitted.



(c) Part three represents the consecutive number of appeals filed in
the municipal jurisdiction.

(d) Part four represents the identifying letter of the code being
appeals as follows:

(1)  “B"is for the International Building Code

(2)  “AE”is for Appendix E for the International Building Code

(3)  “AH”is for Appendix H for the International Building Code

(4)  “E"is for the International Electrical Code

(5)  “M"is for the International Mechanical Code

(6)  “P”is for the International Plumbing Code

(7)  “FG”is for the International Fuel Gas Code

(8)  “F”is for the International Fire Code

(9)  “EC”is for the International Energy Conservation Code

(10) “R”is for the International Residential Code

(11) “RG"is for Appendix G of the International Residential
Code

(12) “RE"is for the Appendix E of the International Residential
Code

(13) “EB”is for the International Existing Building Code

(14)  “U"is for the International Urban-Wildland Interface Code

(e) Part five represents the section of the code of which is being
appealed.

The required filing fee as established by resolution of the Board from
time to time shall be made payable to Berks County Treasurer and must
accompany the Appeal Form. The appellant is responsible for all
additional charges and fees accrued during an appeal that are not
covered by the required filing fee. Included but not limited to the Board’s
attorney fees and secretarial fees.

The Board of Appeals Secretary shall forward a copy of the Appeal Form
and accompanying documents to the affected municipality.

B. NOTICE OF HEARING

1.

The Board shall hold a hearing within sixty (60) days from the date of an
applicant’s request unless the applicant agrees in writing to an extension
of time. The Secretary, in the name of the Chairman, shall forward by
first class mail no later than ten (10) days before the date of hearing a
“Notice of Hearing”, the Appeals Form; and the decision of the Building
Code Official, to all Board members, to the municipal officials, to the
applicant, and to the Building Code Official.

If a quorum of the Board cannot be achieved, the Board Secretary shall
notify by first class mail all persons as stated in Section HI(B)(1) above of
the hearing cancellation.



If the applicant is unable to attend the scheduled hearing, a request in
writing for continuance shall be forwarded to the Board Secretary by the
applicant.

(a)  Arequest for a continuance by an applicant shall detail the reason
why the hearing should not be held as scheduled and when such
hearing could be attended. The Board Chairman shall rule on the
granting of a continuance. Notification of the re-scheduled
hearing will be according to procedures as stated in Section lli
(B)(1) above.

HEARING PROCEDURES

L

2.

All hearings shall be held in accordance with the Local Agency Law.
All meetings or hearings shall be open to public.
A quorum shall consist of:

(@)  Three (3) of the five (5) Board members must be present to review
or hear an appeal.

(b) No Board member having a conflict of interest shall sit to review or
hear the appeal. A Board member having a conflict of interest
shall declare his or her ineligibility to the Secretary prior to the
meeting or hearing.

(c) Conflicts on accessibility shall not be within the scope or
jurisdiction of the Board.

All hearings shall be recorded, whether by court reporter or by tape
recording, such that an accurate transcript of the hearing can be made in
the event of an appeal.

Any party aggrieved by the Building Code Official’'s decision may be
represented by legal counsel at the hearing.

The Board shall only consider the following factors when deciding an
appeal:

(@)  The true intent of the Uniform Construction Code was incorrectly
interpreted.

(b) The provisions of the Uniform Construction Code do not apply.
(c) An equivalent or better form of construction is to be used.

The Board may consider the following factors when ruling upon a request
for extension of time or the request for a variance:



(@)  The reasonableness of the Uniform Construction Code’s application
in a particular case.

(b)  The extent to which the granting of a variance or an extension of time
will pose a violation of the Uniform Construction Code or an unsafe
condition.

(c)  The availability of professional or technical personnel needed to
come into compliance.

(d)  The availability of materials and equipment needed to come into
compliance.

(e)  The efforts being made to come into compliance as quickly as
possible.

) Compensatory features that will provide an equivalent degree of
protection comparable to the Uniform Construction Code.

DECISION
1. When deciding an appeal, the Board may:
(a)  Deny the appeal in whole or in part.
(b)  Grant the appeal in whole or in part.
(c) Grant the appeal upon certain conditions being satisfied.
2. The Board shall provide a written notice of its decision to the applicant, to
the Building Code Official, the Municipality, and to any other party who has

participated in the Appeal. The written notice of the decision shall state
thereon the following notation, “Date of Mailing of this Decision-

n

3 The written decision of the Board shall be accompanied by:
(a) Findings of fact;
(b) Discussion of the findings;
(c) Conclusions of Law.
4, in all cases, the burden of proof shall be on the party filing the Appeal.

5. The decision of the Board in each case shall be by vote at an advertised
public meeting.



